28th  December,  1914. 


The  President 


of  the 


University  of  Toronto, 
Toronto. 


Dear  Sir, 


As  I  submitted  to  an  interview  from  the  Toronto  Daily 


Star  with  respect  to  the  legality  of  the  employment  of  aliens 
as  Professors  or  upon  the  staff  of  the  Provincial  University, 

I  think  it  only  proper  that  I  should  repeat  to  you,  and  through 
you  to  the  Board  of  Governors,  my  submission  that  a  Professor¬ 
ship  in  the  Provincial  University  is  an  office  which  no  alien 
may  legally  and  properly  enjoy. 


It  appears  to  me  that  the  Section  in  the  University 


Act  which  makes  the  moneys  for  the  support  of  the  University, 
including  of  course  professorial  stipends^ a  charge  upon  the 
Consolidated  Revenue  Fund  of  the  Province,  couplid  with  the 
Sections  which  refer  to  the  University  as  the  Provincial 
University,  makes  the  Professorship  a  Crown  Office,  even 
though  the  appointment  is  made  by  the  Board  of  Governors  upon 


the  recommendation  of  the  President. 

The  Act  of  Settlement  of  1700  reads  in  part  as  follows  : 

”No  persons  born  out  of  the  Kingdoms  of  England,  Scotland 
and  Ireland,  or  the  Dominions  thereunto  belonging,  shall 
be  capable  to  be  of  the  Privy  Council  or  a  member  of  either 
House  of  Parliament,  or  to  enjoy  any  office  or  place  of 
trust  either  civil  or  military,  etc’™ 
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Our  Dominion  Naturalization  Act,  following  very  closely 
the  English  Naturalization  Act,  whilst' providing  for  property 
rights  of  aliens,  expressly  stipulates 

"Nothing  in  the  two  last  preceding  sections  shall 
qualify  an  alien  for  any  office  or  for  any 
municipal,  parliamentary  or  other  franchise,  or 
to  be  an  owner  of  a  BriHsh  ship,  nor  shall 
anything  herein  entitle  an  alien  to  any  right 
or  privilege  as  a  British  subject,  except  such 
rights  and  privileges  in  respect  of  property  as 
are  hereby  expressly  conferred  upon  him.” 

If  my  contention  is  correct  as  above,  then  the 
Proclamation  of  15th  August  need  not  be  considered. 

If  on  the  other  hand  the  employment  of  alien 
Professors  were  not  improper  per  se,  I  cannot  find  in 
the  Proclamation  any  words  referring  to  any  contractural  rights 
but  only  to  the  protection  of  the  persons  of  aliens,  each 
of  the  Six  sections  of  the  Proclamatinn  referring  (and 
refer  only  I  submit)  to  the  protection  of  the  law  with 
regard  to  the  persons  of  alien  enemies. 

It  seems  to  me  therefore  clear  that  the  words  in  the 
preamble  "and  it  is  desirable  that  such  persons  should  be 
allowed  to  continue  in  such  avocations  without  interruption” 
must  refer  to  the  forcible  interruption  or  detention  referred 
to  in  the  Sections  themselves. 

The  Dominion  Parliament  could  not  lawfully  interfere 
with  the  civil  or  contractural  rights  of  citizens  or  subjects 
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which  come  within  the  control  of  the  Provincial  Legislature 

by  the  terms  of  the  British  North  America  Act,  everything 

relating  to  criminal  law,  protection  of  the  person,  military 

naturalization  and  aliens, 

regulations  and  matters  of  trade  and  commerce,^ of  course 
falling  within  the  jurisdiction  of  the  Dominion  Government. 

I  am. 


Yours  very  truly. 


P.S.  I  have  not  overlooked  the  fact  that  a  new  Naturalization 
Act  comes  into  force  on  the  1st  January,  but  it  is,  if  possible, 
more  precise  in  its  limitation  of  the  rights  of  aliens  than  the 
present  Act. 

I  feel  sure  that  it  would  be  a  very  good  thing  if  this 
matter  could  be  finally  disposed  of  as  a  question  of  legal 
obligation  free  from  all  the  personal  considerations  which 
otherwise  must  arise. 


29th  December,  1914. 


The  President, 

The  University  of  Toi'onto, 

Toront  o. 

Dear  Mr  President, 

re  Alien  Enemies. 

Since  writing  my  letter  of  yesterday  I  have  had  further 

opportunity  to  consider  the  Proclamation  of  August  15th  and  the 

subsequent  Act  under  which  alone  that  Proclamation  can  have  any 

force  or  effect.  I  find  that  the  Act  passed  on  the  22nd  August 

validates  previous  Proclamations  and  Regulations  only  to  the 

« 

extent  that  they  would  have  been  lawful  ^  authorized  under  the 

terms  of  the  Act  itself.  Section  6  of  the  Act  gives  the  Governor 

in  Council  power  ”to  make  from  time  to  time  such  orders  and  regulatiois 

. for  the  security,  defence,  peace,  order  and  welfare  of  Canada.” 

Then  follow  a  number  of  specific  powers; 

”(b)  Arrest,  detention,  exclusion  and  deportation” 

”(e)  Trade,  exportation,  importation,  production  and 
manufacture.” 

Prom  this  it  seems  to  me  to  be  abundantly  clear  that  even  if  the 
Proclamation  on  its  face  attempted  to  grant  civil  rights  or 
privileges  to  alien  enemies  (though  I  think  it  does  not  so  attempt) 
it  would  be  entirely  ultra  vires  and  of  no  effect  whatever. 

Yours  truly, 

yh 


Decencer  31st,,  1911 


Fi.  Daviason:,  ?'8q.!, 

24  Adelaile  Street  ?l'aat:, 

Toronto* 

Dear  Vr*  Daviason': 

« 

'T  have  receivea  your  letter  settin?  forth  your  inter- 
cretaticn  ot  tne  law  with  regard  to  tne  3overncr~Serteral'’s  Froclanation  of 
the  ir,tn  ot  August*  'T  have  not  nad  tiire  to  go  ever  tfce  rratter  very 
caretully  since  'I  nave  received  your  letter;,  ana  naturally,  ny  ocinion  on  a 
coint  ot  law  would  not  ce  wortn  very  fiucn!,  tneugn  :T  have  tne  luagtrsnt  of 
lawyers  of  the  highest  standing:,  who  give  an  interpretation  d'ifferent  frofr 
yours.  'Tn  ny  stalenrent  to  tne  ?oard  ot  Governors  '1  did  net  case  try  train 
argurrent  upon  this  proclanation*  IT  tierely  said  that  to  retain  these 
professors  in  their  rcsiticne  would  te  to  act  in  accordance  with  the  spirit 
of  the  proclanation;,  though  !!  had  ceen  infomed  Cy  legal  authority  that  they 
night  have  contractual  rights;,  which  this  order  ;it$elf  would  nalntain. 

']  take;,  however;,  a  nuch  higher  stand  than  the  legal  one. 
This  [Inlversity  should  do  the  hcnouracle  thing  by  gentlKnen  who  were  asked 
to  cons  here  to  cernanent  positions;,  and  who  have  ceen  fulfilling  their 
duties  to  the  entire  satiisfacticn  of  theiir  classes  and  to  those  who  are 
intlnately  associated  with  then  -In  the  teaching  of  the  [Irdversity.  .Vnen 
we  are  speaking  so  strongly  against  the  spirit  In  which  Gernany  has  acted 
in  bringing  on  this  war  as  well  as  in  conducting  it;,  we;,  who  glory  in  the 
British  nane  as  well  as  ;in  the  Chrsitian  spirit,  should  free  ourselves  fron 
the  charge  of  dealing  unfairly  with  nen  who  have  cone  to  us  in  good  faiith;, 
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and  whose  conduct  and  teaching  did  not  iin  the  slightest  way  tarrper  with 
the  loyalty  or  standards  of  the  institution*  Vy  purpose  has  teen  to 

act  'in  such  a  way  that  when  the  war  lis  ever  we  sh-'iH  not  feel  that  we  have 
done  the  unfair  thing. 

iVith  kind  regarcs!,  IT  air;, 

Yours  sincerely, 


Fresiaert . 


